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An Open Letter 





To Three Southern Governors 


Hon. HERMAN E. TALMADGE, Governor of Georgia 
Hon. JAMES F. Byrnes, Governor of South Carolina 
Hon. FIELDING L. WRIGHT, Governor of Mississippi 


Gentlemen: 


V 7E TAKE the liberty of addressing 

you jointly, since you have re- 
cently taken markedly similar stands 
on the question of segregation in state- 
supported schools. It is true that Gov- 
ernor Talmadge was the first to an- 
nounce his position, and that Gover- 
nors Byrnes and Wright did so some- 
what later. But, however indepen- 
dently arrived at, your conclusions 
are sufficiently alike to invite a single 
consideration. 

The essential point made by each 
of you is that, come what may, you 
will preserve segregation in the edu- 
cational institutions of your states. We 
get some idea of your determination 
from the Georgia Appropriations Act 
of 1951, sponsored by Governor Tal- 
madge; that act provides that no state 
funds shall go to any publicly sup- 
ported institutions which admit Negro 
students — even if they do so by court 
order. We find further evidence in 
the South Carolina legislation of 1951, 
sponsored by Governor Byrnes, which 
authorizes the selling or leasing of 
public school facilities to private indi- 
viduals or groups — presumably in 
the event segregation is ordered dis- 
continued. 


If these measures left any doubt, 
your own statements removed it. To 
wit: 

Governor Talmadge: “As long as I 
am governor, Negroes will not be ad- 
mitted to white schools.” 

Governor Byrnes: “We will, if it is 
possible, live within the law, preserve 
the public school system, and at the 
same time maintain segregation. If 
that is not possible, reluctantly we 
will abandon the public school system. 
To do that would be choosing the 
lesser of two great evils.” 

Governor Wright: “We shall insist 
upon segregation, regardless of the 
cost or consequences.” 


THESE ARE HEROIC statements 
which would be worthy of inclusion 
in some chronicle of the Civil War. 
But the question is, are they worthy 
of statesmanship in 1951? Are they 
worthy of the positions of trust to 
which the people of your states have 
elevated you? 

What you are saying, in short, is 
that you are prepared to give away 
the public schools and colleges rather 
than open them to all students with- 
out racial distinction. This calls to 
mind another spectacular give-away 
gesture of recent years. Although 








Governor Byrnes was not then active 
in state affairs, he will doubtless recall 
that bit of South Carolina history. We 
refer, of course, to the litigation over 
the Democratic primary — commonly 
known, until 1947, as the “white pri- 
mary.” 

Those in authority in South Caro- 
lina at that time were determined 
men, too, and they proclaimed that 
they would keep the primary white, 
“regardless of cost or consequences.” 
The Supreme Court of the United 
States had already ruled that the pri- 
mary in a one-party state is, in fact, 
the state election and must be open to 
voters of both races. In order to es- 
cape this responsibility, South Caro- 
lina’s officials gave the Democratic 
primary away. They did this by the 
simple expedient of repealing all state 
laws governing the conduct of pri- 
mary elections and turning that func- 
tion over to the state Democratic par- 
ty, which they then declared to be as 
private as a social club. 

It is needless to dwell on what hap- 
pened next. A federal court, later sus- 
tained by the Supreme Court, held 
that this was nothing more than eva- 
sion; that the state could not so easily 
duck its constitutional obligations; 
that qualified Negroes were still en- 
titled to vote in the Democratic pri- 
mary. 

NOW, THE SUPREME COURT has 
held repeatedly that various graduate 
schools of Southern state universities 
must be opened to qualified Negro ap- 
plicants; and those Southern states 
have quietly and without incident fol- 
lowed the mandate of the court. There 
is every likelihood that the court will 
apply the same constitutional prin- 
ciple in cases arising in Georgia, South 
Carolina, and Mississippi. And, al- 
though a lower court has lately de- 
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clined to do so, there is still the pos- 
sibility that the Supreme Court may 
eventually rule against segregation at 
the elementary or secondary level. 

Are we, then, to repeat the history 
of the white primary? Are we to “give 
away” these institutions in defiance 
of our nation’s highest judicial body? 
If so, then should not the people of 
your respective states be informed 
that the outcome will very probably 
be as ignominious as before? 

Perhaps you will not agree that the 
comparison is valid. Perhaps you will 
maintain that, in this instance, your 
states will actually wash their hands 
of the institutions involved, so com- 
pletely as to satisfy the courts. Let us 
suppose for the moment that that will 
prove legally feasible. 

TO WHOM WILL our state univer- 
sities or public schools be given? Two 
of you have suggested that education 
— thus wrenched from the official 
functions of the state — might well be 
entrusted to the churches. It is only 
fair to point out that such a solution 
will not sit well with a good many 
Georgians, South Carolinians, and 
Mississippians. Some of them, rightly 
or wrongly, are devoted to the prin- 
ciple that education should be a secu- 
lar affair; that the traditional separa- 
tion of church and state somehow ap- 
plies in education as well. 

At the very least, they are likely to 
insist that their children be allowed, 
without undue inconvenience, to at- 
tend a school run by their own faith 
and, preferably, their own denomina- 
tion. That raises the question of how 
the schools will be divided up: How 
many to Protestants, Catholics, and 
Jews? How many to Baptists, Metho- 
dists, Presbyterians, Episcopalians, 
and so on? Then, too, your states 
would undoubtedly have a constitu- 
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tional responsibility — to say nothing 
of a moral one — to distribute existing 
institutions equitably between the 
races; a distribution which does not 
now obtain and which would provoke 
loud protest in some quarters. 

There is another perhaps more se- 
rious obstacle to such an arrangement. 
Surely it has not escaped your notice 
that the churches in our region are 
beginning to question the traditional 
racial patterns. Many sincere South- 
ern people would be deeply distressed 
to see their churches cast in the role 
of champions of segregation. A num- 
ber of prominent Southern religious 
leaders have lately proposed that their 
respective churches move away from 
segregation in their own operations. 
In fact, the Catholic Church and many 
Protestant denominations in the South 
— including the Southern Baptists, 
the Southern Presbyterians, and in 
one instance the Methodists — have 
recently opened the doors of semi- 
naries and colleges to Negro and white 
students alike. In view of all this, 
might not one question whether the 
churches would be “safe” custodians 
of segregated education? 

SOME OF YOUR SUPPORTERS 
have quietly given assurance that 
your proposals were not advanced in 
earnest as plans of action, but were 
intended merely to dissuade the Su- 
preme Court from ruling against seg- 
regation in your states. And one of 
your number has been quoted in the 
press as citing this defiant statement 
attributed to Andrew Jackson: “The 
Supreme Court has no bayonets.” 

Still, we cannot think that you were 
motivated by any intent to threaten. 
It is the duty of the Supreme Court, as 
the country’s highest tribunal, to in- 
terpret the Constitution without fear 
or favor — just as it is our duty, as 
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citizens, to obey the law of the land, 
regardless of our personal opinions or 
prejudices. As a former member of 
that distinguished body, Governor 
Byrnes would undoubtedly reject any 
suggestion that its members can be 
intimidated, as well as any suggestion 
that attempts at such intimidation are 
ever justified. 

Nevertheless, the recent utterances 
of each of you have had a secessionist 
ring to them which echoes strangely 
in modern ears. It is our conviction 
that the vast majority of Southerners 
have no wish to see their region iso- 
lated from and at odds with the rest 
of the country. Although national leg- 
islation or federal court rulings may 
occasionally go against their grain, 
they are willing to sacrifice personal 
and sectional preferences to a higher 
loyalty. They recognize that our sys- 
tem of government is a good one and 
that the South has more than a pro- 
portionate voice in the conduct of it. 
Until proved wrong, we will continue 
to believe that the people of Georgia, 
South Carolina, and Mississippi will 
not — in the name of Southern tradi- 
tion or anything else — be willing to 
declare a moratorium on American 
democracy. 

In so far as graduate and profes- 
sional education is concerned, there 
is already impressive evidence that 
our confidence is well placed. Negroes 
are now attending state universities 
in Arkansas, Kentucky, Louisiana, 
North Carolina, Oklahoma, Texas, and 
Virginia. This change has been ac- 
cepted without the slightest distur- 
bance by white students and the pub- 
lic at large in those states. We submit 
that the people of your respective 
states are in no wise less law-abiding 
or less reasonable than their fellow 
Southerners. 
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THE MATTER OF elementary and 
secondary schools is admittedly more 
complicated; opposition to a sudden 
and blanket opening of those schools 
to children of both races would prob- 
ably be widespread. But we do not 
agree with Governor Talmadge that it 
“would create more confusion, disor- 
der, riots, and bloodshed than any- 
thing since the War Between the 
States.” On the contrary, we think the 
majority of white Southerners could 
be counted on to confine their protests 
to lawful and democratic means. 

As you know, a three-judge federal 
court has just handed down a two- 
to-one decision refusing to order seg- 
regation ended in the public schools 
of District 22, Clarendon County, S. C. 
Instead, the court ordered school au- 
thorities to equalize immediately and 
report back to the court at the end of 
six months. That case, which will be 
appealed to the U. S. Supreme Court, 
is perhaps a useful one for us to con- 
sider here. 

The Negro plaintiffs and lawyers in 
that suit have been severely criticized 
by some spokesmen for their legal 
attack on school segregation. It has 
been charged that their only motive 
is to embarrass public officials and to 
force their way into unwelcome asso- 
ciation with white persons. But we 
make bold to suggest that the blame, 
if such it is, does not lie wholly at 
their door. 

Counsel for the Clarendon County 
school authorities readily admitted to 
the court that the Negroes are victims 
of serious discrimination — discrimi- 
nation which has existed for the bet- 
ter part of a century. He admitted 
that a differential estimated at $40,- 
000,000 exists today between the white 
and Negro schools of South Carolina. 
His plea to the court, on behalf of the 
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defendants, was as follows: 

“They urge the court in its discre- 
tion to give them a reasonable time 
to formulate a plan for ending such 
inequalities and for bringing about 
equality of educational opportunity 
in the schools of the district.” 

To Negro listeners, this plea must 
have had a somewhat hollow sound. 
For their efforts to obtain fairness un- 
der the separate-but-equal doctrine 
have been met with this same answer 
for eighty years. Meanwhile, thou- 
sands of Negro children have come in- 
to the world, received their inequitable 
share of education, and grown old — 
only to see their own children and 
grandchildren similarly denied equal- 
ity of opportunity. To you the prob- 
lem may appear primarily a legal and 
“social” one; to them it is intensely 
personal. 

LET US AT LEAST make the slight 
effort required to understand why 
these plaintiffs have, at long last, 
asked the courts to overrule the sep- 
arate-but-equal doctrine. Let us not 
deceive ourselves by explaining it in 
terms of “outside agitation” and cun- 
ning schemes to coerce white and Ne- 
gro persons into unwilling association. 
Let us recognize that it is the result of 
generations of bad faith, during which 
the Negro’s hope of equality in sep- 
aration has been abused beyond re- 
pair. 

True, the defense counsel suggested 
that an attempt would be made in 
South Carolina to remedy these long- 
standing delinquencies. He pointed 
out that state revenue measures, 
passed early this year, were designed 
to raise funds for equalization of white 
and Negro schools. He could not, of 
course, explain why this equalization 
measure was enacted only this year, 
though the King George County, Va., 
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school suit put the South on notice 
three years ago that educational in- 
equalities could not be tolerated by 
the federal courts. Nor could he say 
how long the equalization process will 
take, or exactly how it is to be im- 
plemented, for plans have not yet de- 
veloped that far. 

Even so, it was a bid for recognition 
of good faith. It would have been a 
stronger bid had it been possible to 
demonstrate that Negro citizens were 
to have a voice in the implementation. 
But Mr. E. R. Crow, director of the 
State Educational Finance Commis- 
sion, which will administer the equali- 
zation program, did not so testify. Fol- 
lowing is the exchange of questions 
and answers between him and Mr. 
Thurgood Marshall, NAACP attorney 
representing the plaintiffs: 

Q. “Are there any Negroes on your 
commission?” 

A. “No.” 

Q. “Has there been any discussion 
as to whether any Negroes will be 
appointed?” 

A. “No.” 

Q. “Are there any Negro em- 
ployees?” 

A. “Not as yet.” 

In his summing-up, Mr. Marshall 
declared: “Where you have segrega- 
tion, I would assume absolutely equal 
facilities; equal and identical. In 
South Carolina you have admitted in- 
feriority of Negro schools. All your 
state officials are white. All your 
school officials are white. It is ad- 
mitted. That is not just segregation; 
it is exclusion from the group that 
runs everything.” 

The court itself, which was com- 
posed of three Southern-born judges, 
expressed some perplexity over the 
defense pleadings. Presiding Judge 
John J. Parker asked the defense 
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counsel, “What sort of decree do you 
think this court should enter, in the 
light of your admissions?” He ap- 
peared dissatisfied with the answer 
that the court might simply retain 
jurisdiction of the case until such time 
as South Carolina has demonstrated 
its good faith in equalizing facilities. 
To this he replied: “I’m not much im- 
pressed with that suggestion. You are 
coming into court and admitting that 
facilities are not equal. It is not up to 
the court to wet-nurse the schools. All 
we can do is tell you to do what the 
court says for you to do.” 

BEING EXPERIENCED in the law 
yourselves, you could appreciate the 
court’s dilemma. The Fourteenth 
Amendment says plainly that no state 
may deny to any person within its 
jurisdiction equal protection of the 
law. When such denial is proved to 
exist, the duty of the federal courts is 
to order it to cease. There was little 
precedent for a court to order it to 
cease at some indefinite time in the 
future, or to prescribe a time schedule 
by which the discrimination might be 
gradually reduced until it disappeared. 
Yet that is what the Clarendon Coun- 
ty defendants asked the court to do. 

Despite these difficulties, the court 
decided, with one judge dissenting, to 
assume the burden of “wet-nursing” 
the schools, at least for a period of six 
months. They did so on the grounds 
that public school segregation “is a 
matter of legislative policy for the 
several states with which the federal 
courts are powerless to interfere.” 

No one knows, of course, whether 
the U. S. Supreme Court will uphold 
the lower court’s majority ruling or 
whether it will agree with the dis- 
senting opinion of Judge J. Waties 
Waring, who maintained that segre- 
gation per se is discrimination. In 
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either case, we would have a definitive 
decision on educational segregation 
which could be expected to prevail for 
some time to come. 

THERE IS also a third possibility. 
Heretofore, the Supreme Court has 
declined to rule on segregation as a 
broad principle, but has confined each 
ruling to the specific case in question. 
In the Sweatt case, for example, the 
Court held merely that the law school 
provided for whites was superior to 
that provided for Negroes and that the 
State of Texas could not continue to 
practice segregation at the expense of 
equality. The right of the state to set 
a legislative policy of segregation was 
not denied — except in the particular 
case where that policy deprived citi- 
zens of equality. 

The Supreme Court might conceiv- 
ably follow that precedent in the Clar- 
endon County case. If so, the sense of 
its ruling would be something like 
this: It is the duty of Clarendon 
County District 22 to provide equal 
educational opportunity to all the 
children within its jurisdiction. That 
duty is a present one, not a future one; 
the same opportunities must be made 
available to Negro children as soon as 
they are made available to white chil- 
dren. The court is not concerned with 
how this obligation is met, so long as it 
is met. However, the fact that the 
Constitution of South Carolina pre- 
scribes segregated schools cannot be 
used as a defense of inequality; for the 
Constitution of the United States, 
which forbids such inequality, takes 
precedence. If equality can be prompt- 
ly attained in a specific situation only 
by abandoning state-prescribed segre- 
gation, then that must be done. 

That is, in essence, what the Su- 
preme Court said in the Sweatt 
case and subsequent cases involving 
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higher education. Offensive as that 
principle evidently seems to you, it is 
really nothing more than an affirma- 
tion of our own state laws and consti- 
tutions. It is the declared policy of 
Georgia, South Carolina, and Missis- 
sippi — as it is of the other Southern 
states — that separate and equal edu- 
cation shall be furnished white and 
Negro children. When the equal pro- 
vision has been ignored — as it com- 
monly has been — can the separate 
provision remain valid? That is the 
basic question raised by the Claren- 
don County suit, and it cannot be dis- 
missed merely by reciting the creed 
of segregation. 


Such a court decision — and we re- 
peat that it is only one possibility — 
would not be as dire in its effects as 
some have imagined. Basically, it 
would substitute for state-prescribed 
segregation a system of local option 
whereby each school jurisdiction 
would choose its own course: whether 
to undertake to provide separate fa- 
cilities that will satisfy constitutional 
requirements of equality; or whether 
to provide a single set of schools for 
all children. Such a system of local 
option would, at any rate, put the bur- 
den of proof on the most logical group 
— those who are administratively re- 
sponsible for the schools in question. 


BUT THIS IS SPECULATION. The 
main consideration is not what the 
Supreme Court will rule, or what will 
be the administrative outcome of its 
ruling; it is how we, as Southerners 
and Americans, will accept the results, 
whatever they may be. 


We sincerely urge that you use the 
prestige of your high offices to set an 
example in that regard which the 
whole South can follow in honor and 
good citizenship. 


New South 
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Two Opinions on School Segregation 


On June 23, 1951, a three-judge Federal Court handed down its decision in 
the widely publicized Clarendon County, S. C., school suit. The plaintiffs, 
Negro residents of Clarendon County and their children, had asked that the 
court overrule South Carolina’s school segregation law, on the grounds that it 
constituted discrimination against Negro school children. Following are the 
partial texts of both the majority and the dissenting opinion. 


MAJORITY OPINION 


By U. S. Circuit Judge John J. Parker and 
U.S. District Judge George B. Timmerman 


HERE can be no question 
.. 9 but that where separate 
schools are maintained for Negroes 
and whites, the educational facilities 
and opportunities afforded by them 
must be equal. The state may not 
deny to any person within its juris- 
diction the equal protection of the 
laws, says the Fourteenth Amend- 
ment; and this means that, when the 
state undertakes public education, it 
may not discriminate against any indi- 
vidual on account of race but must 
offer equal opportunity for all. As 
said by Chief Justice Hughes in Mis- 
souri ex rel. Gaines v. Canada, 305 U. 
S. 337, 349, “The admissibility of laws 
separating the races in the enjoyment 
of privileges afforded by the state 
rests wholly upon the equality of the 
privileges which the laws give to the 
separated groups within the state.” 
... We think it is clear, therefore, 
that plaintiffs are entitled to a declara- 
tion to the effect that the school facili- 
ties now afforded Negro children in 
District No. 22 are not equal to the 
facilities afforded white children in 
the district and to a mandatory in- 
junction requiring that equal facilities 
be afforded them. How this shall be 
done is a matter for the school au- 
thorities and not for the court, so long 
as it is done in good faith and equality 
of facilities is afforded; but it must be 
done promptly and the court in addi- 
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tion to issuing an injunction to that 
effect will retain the cause upon its 
docket for further orders and will re- 
quire that defendants file within six 
months a report showing the action 
that has been taken by them to carry 
out the order. 

Plaintiffs ask that, in addition to 
granting them relief on account of the 
inferiority of the educational facilities 
furnished them, we hold that segrega- 
tion of the races in the public schools, 
as required by the Constitution and 
statutes of South Carolina, is of itself 
a denial of the equal protection of the 
laws guaranteed by the Fourteenth 
Amendment, and that we enjoin the 
enforcement of the constitutional pro- 
vision and statute requiring it, and by 
our injunction require defendants to 
admit Negroes to schools to which 
white students are admitted within 
the district. We think, however, that 
segregation of the races in the public 
schools, so long as equality of rights 
is preserved, is a matter of legislative 
policy for the several states, with 
which the federal courts are power- 
less to interfere. ... 

It is . . . well settled that there is 
no denial of the equal protection of 
the laws in segregating children in 
the schools for purposes of education 
if the children of the different races 
are given equal facilities and oppor- 
tunities. The leading case on the sub- 
ject in the Supreme Court is Plessy v. 
Ferguson, 163 U. S. 537, which in- 
volved segregation in railroad trains, 
but in which the segregation there in- 
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volved was referred to as being gov- 
erned by the same principle as segre- 
gation in the schools... . 


Higher vs. Lower Education 


The problem of segregation as ap- 
plied to graduate and professional ed- 
ucation is essentially different from 
that involved in education at the 
lower levels. In the graduate and pro- 
fessional schools the problem is one of 
affording equal educational facilities 
to persons sui juris and of mature per- 
sonality. Because of the great expense 
of such education and the importance 
of the professional contacts estab- 
lished while carrying on the educa- 
tional process, it is difficult for the 
state to maintain segregated schools 
for Negroes in this field which will 
afford them opportunities for educa- 
tion and professional advancement 
equal to those afforded by the gradu- 
ate and professional schools main- 
tained for white persons. 

What the courts have said, and all 
they have said, in the cases upon 
which plaintiffs rely is that, notwith- 
standing these difficulties, the oppor- 
tunity afforded the Negro student 
must be equal to that afforded the 
white student and that the schools 
established for furnishing this instruc- 
tion to white persons must be opened 
to Negroes if this is necessary to give 
them the equal opportunity which the 
Constitution requires. 

The problem of segregation at the 
common school level is a very differ- 
ent one. At this level, as good educa- 
tion can be afforded in Negro schools 
as in white schools and the thought of 
establishing professional contacts does 
not enter into the picture. Moreover, 
education at this level is not a matter 
of voluntary choice on the part of the 
student but of compulsion by the 





state. The student is taken from the 
control of the family during school 
hours by compulsion of law and 
placed in control of the school, where 
he must associate with his fellow stu- 
dents. The law thus provides that the 
school shall supplement the work of 
the parent in the training of the child 
and in doing so it is entering a delicate 
field and one fraught with tensions 
and difficulties. 

In formulating educational policy at 
the common school level, therefore, 
the law must take account, not merely 
of the matter of affording instruction 
to the student, but also of the wishes 
of the parent as to the upbringing of 
the child and his associates in the 
formative period of childhood and 
adolescence. If public education is to 
have the support of the people 
through their legislature, it must not 
go contrary to what they deem for 
the best interests of their children. 


‘Legislative Policy’ 


There is testimony to the effect that 
mixed schools will give better educa- 
tion and a better understanding of the 
community in which the child is to 
live than segregated schools. There is 
testimony, on the other hand, that 
mixed schools will result in racial 
friction and tension and that the only 
practical way of conducting public ed- 
ucation in South Carolina is with seg- 
regated schools. 

The questions thus presented are 
not questions of constitutional right 
but of legislative policy, which must 
be formulated, not in vacuo or with 
doctrinaire disregard of existing con- 
ditions, but in realistic approach to the 
situations to which it is to be applied. 
In some states, the legislatures may 
well decide that segregation in public 
schools should be abolished, in others 
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that it should be maintained — all de- 
pending upon the relationships exist- 
ing between the races and the tensions 
likely to be produced by an attempt to 
educate the children of the two races 
together in the same schools. The fed- 
eral courts would be going far outside 
their constitutional function were 
they to attempt to prescribe educa- 
tional policies for the states in such 
matters, however desirable such poli- 
cies might be in the opinion of some 


‘ sociologists or educators... . 


‘A Late Day’ 


To this we may add that, when sev- 
enteen states and the Congress of the 
United States have for more than 
three quarters of a century required 
segregation of the races in the public 
schools, and when this has received 
the approval of the leading appellate 
courts of the country including the 
unanimous approval of the Supreme 
Court of the United States at a time 
when that court included Chief Jus- 
tice Taft and Justices Stone, Holmes, 
and Brandeis, it is a late day to say 
that such segregation is violative of 
fundamental constitutional rights. ... 


It is argued that because the school 
facilities furnished Negroes in District 
No. 22 are inferior to those furnished 
white persons, we should enjoin segre- 
gation rather than direct the equaliz- 
ing of conditions. In as much as we 
think that the law requiring segrega- 
tion is valid, however, and that the 
inequality suffered by plaintiffs re- 
sults, not from the law, but from the 
way it has been administered, we 
think that our injunction should be 
directed to removing the inequalities 
resulting from administration within 
the framework of the law rather than 
to nullifying the law itself.... 
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DISSENTING OPINION 
By U.S. District Judge J. Waties Waring 


... The Fourteenth Amendment to 
the Constitution of the United States 
is as follows: 

“Section 1. All persons born or 
naturalized in the United States and 
subject to the jurisdiction thereof, are 
citizens of the United States and of the 
state wherein they reside. No state 
shall make or enforce any law which 
shall abridge the privileges or immu- 
nities of citizens of the United States; 
nor shall any state deprive any person 
of life, liberty, or property, without 
due process of law; nor deny to any 
person within its jurisdiction the 
equal protection of the laws.” 

It seems to me that it is unnecessary 
to pore through voluminous argu- 
ments and opinions to ascertain what 
the foregoing means. And while it is 
true that we have had hundreds, per- 
haps thousands, of legal opinions out- 
lining and defining the various effects 
and overtones on our laws and life 
brought about by the adoption of this 
Amendment, one of ordinary ability 
and understanding of the English lan- 
guage will have no trouble in knowing 
that, when this Amendment was 
adopted, it was intended to do away 
with discrimination between our citi- 
zens. 

The Amendment refers to all per- 
sons. There is nothing in there that 
attempts to separate, segregate, or dis- 
criminate against any persons because 
of their being of European, Asian, and 
African ancestry. And the plain in- 
tendment is that all of these persons 
are citizens. And then it is provided 
that no state shall make or enforce 
any law which shall abridge the privi- 
leges of citizens nor shall any state 
deny “to any person within its juris- 
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diction the equal protection of the 
laws.” 


Progress in the Courts 


. .. Although some 73 years have 
passed since the adoption of the Four- 
teenth Amendment and although it is 
clearly apparent that its chief purpose 
(perhaps we may say its only real pur- 
pose) was to remove from Negroes 
the stigma and status of slavery and 
to confer upon them full rights as 
citizens, nevertheless, there has been 
a long and arduous course of litigation 
through the years. With some set- 
backs here and there, the courts have 
generally and progressively recog- 
nized the true meaning of the Four- 
teenth Amendment and have, from 
time to time, stricken down the at- 
tempts made by state governments 
(almost entirely those of the former 
Confederate states) to restrict the 
Amendment and to keep Negroes in a 
different classification so far as their 
rights and privileges as citizens are 
concerned. 

A number of cases have reached the 
Supreme Court of the United States 
wherein it became necessary for that 
tribunal to insist that Negroes be 
treated as citizens in the performance 
of jury duty.... 

The Supreme Court has stricken 
down from time to time statutes pro- 
viding for imprisonment for violation 
of contracts. These are known as 
peonage cases and were in regard to 
statutes primarily aimed at keeping 
the Negro “in his place.” 

In the field of transportation the 
court has now, in effect, declared that 
common carriers engaged in interstate 
travel must not and cannot segregate 
and discriminate against passengers 
by reason of their race or color. 


Frequent and repeated instances of 
prejudice in criminal cases because of 
the brutal treatment of defendants be- 
cause of their color have been passed 
upon in a large number of cases. 

Discrimination by segregation of 
housing facilities and attemvts to con- 
trol the same by covenants have also 
been outlawed. 

In the field of labor employment 
and particularly the relation of labor 
unions to the racial problem, discrim- 
ination has again been forbidden. 

Perhaps the most serious battle for 
equality of rights has been in the field 
of exercise of suffrage. For years, cer- 
tain of the Southern states have at- 
tempted to prevent the Negro from 
taking part in elections by various de- 
vices. It is unnecessary to enumerate 
the long list of cases, but from time 
to time courts have stricken down all 
of these various devices classed as the 
“grandfather clause,” educational 
tests, and white private clubs. 


Precedents in Education 


The foregoing are but a few brief 
references to some of the major land- 
marks in the fight by Negroes for 
equality. We now come to the more 
specific question, namely, the field of 
education. The question of the right 
of the state to practice segregation by 
race in certain educational facilities 
has only recently been tested in the 
courts. The cases of Gaines v. Canada, 
305 U. S. 337, and Sipuel v. Board of 
Regents, 332 U. S. 631, decided that 
Negroes were entitled to the same 
type of legal education that whites 
were given. It was further decided 
that the equal facilities must be fur- 
nished without delay or as was said in 
the Sipuel case, the state must provide 
for equality of education for Negroes 
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“as soon as it does for applicants of 
any other group.” But still we have 
not reached the exact question that is 
posed in the instant case. 


Recent Cases 


We now come to the cases that, in 
my opinion, definitely and conclusive- 
ly establish the doctrine that separa- 
tion and segregation according to race 
is a violation of the Fourteenth 
Amendment. I, of course, refer to the 
cases of Sweatt v. Painter, 339 U. S. 
629, and McLaurin v. Oklahoma State 
Regents, 339 U. S. 637. These cases 
have been followed in a number of 
lower court decisions so that there is 
no longer any question as to the rights 
of Negroes to enjoy all the rights and 
facilities afforded by the law schools 
of the States of Virginia, Louisiana, 
Delaware, North Carolina, and Ken- 
tucky. So there is no longer any basis 
for a state to claim the power to sep- 
arate according to race in graduate 
schools, universities, and colleges. .. . 

Let it be remembered that the 
Plessy case decided that separate rail- 
road accommodations might be re- 
quired by a state in intra-state trans- 
portation . . . The Supreme Court in 
Sweatt and McLaurin was not con- 
sidering railroad accommodation. It 
was considering education just as we 
are considering it here and the Su- 
preme Court distinctly and unequiv- 
ocally held that the attempt to 
separate the races in education was 
violative of the Fourteenth Amend- 
ment... 

The instant case which relates to 
lower school education is based upon 
exactly the same reasoning followed 
in the Sweatt and McLaurin decisions. 
In the Sweatt case, it was clearly rec- 
ognized that a law school for Negro 
students had been established and that 
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the Texas courts had found that the 
privileges, advantages, and opportuni- 
ties offered were substantially equiva- 
lent to those offered to white students 
at the University of Texas. Apparent- 
ly, the Negro school was adequately 
housed, staffed, and offered full and 
complete legal education, but the Su- 
preme Court clearly recognized that 
education does not alone consist of 
fine buildings, class room furniture, 
and appliances but ‘that included in 
education must be all the intangibles 
that come into play in preparing one 
for meeting life. ... 

The plaintiffs [in the present case] 
brought many witnesses, some of 
them of national reputation in various 
educational fields. It is unnecessary 
for me to review or analyze their testi- 
mony. But they who had made studies 
of education and its effect upon chil- 
dren, starting with the lowest grades 
and studying them up through and 
into high school, unequivocally testi- 
fied that aside from inequality in 
housing, appliances, and equipment, 
the mere fact of segregation, itself, 
had a deleterious and warping effect 
upon the minds of children. ... 


‘Segregation Must Go’ 


From their testimony, it was clearly 
apparent, as it should be to any 
thoughtful person, irrespective of hav- 
ing such expert testimony, that segre- 
gation in education can never produce 
equality and that it is an evil that 
must be eradicated. This case presents 
the matter clearly for adjudication 
and I am of the opinion that all of the 
legal guideposts, expert testimony, 
common sense, and reason point uner- 
ringly to the conclusion that the sys- 
tem of segregation in education adopt- 
ed and practiced in the State of South 
Carolina must go and must go now.... 
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Newspaper Comment 


CHATTANOOGA TIMES 

A special tribunal of three Federal 
Judges refused, in a 2-to-1 decision Sat- 
urday, to invalidate the South Carolina 
segregation law for public schools.... 
The Federal Judges held, however, that 
Clarendon County must provide equal 
public school facilities for white and col- 
ored children. From the way the schools 
for colored in Clarendon County have 
been described, this will require a lot 
of “doing.” In fact, that county was se- 
lected for the suit by the NAACP because 
of the primitiveness of the schools for 
colored. ... 

The South Carolina case, unless reversed 
by the Supreme Court, will allow the 
South time to build up Negro schools. To 
that extent, however, it may be taken as 
a warning to all Southern states. 

7 = * 


NORFOLK JOURNAL AND GUIDE 

An amazing and disheartening approach 
to the determination of the validity of the 
Constitutional rights of American citizens 
was made by two of the three judges who 
heard the Clarendon County (S. C.) school 
segregation test case... . 

For the court’s majority clearly vitiated 
the spirit and letter of the Constitution’s 
“equal protection of the laws” provisions 
and even the oft stated ruling of our 
highest court that where equal rights are 
denied, they must be forthwith guaran- 
teed by the courts, that when there is a 
determination that inequality exists the 
inequality must be removed “now,” not 
at any future date. ... 

The court’s majority will certainly alien- 
ate whatever support may have been 
found among Negroes for postponing the 
Clarendon County type of suit in defer- 
ence to those who advocated gradualism 
and a more complete integration on higher 
educational levels first... . 

Lest he risk losing all the rights slowly 
and tediously won, with unquestioned pa- 
tience and forbearance, the Negro will 
feel that he cannot now safely follow any 
other course than to consolidate his efforts 
to win a ringing and sweeping reversal of 
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the three-judge Federal Court which sat 
on the Clarendon case at Charleston... . 

If the dictum of the court’s majority ... 
were to become generally adopted, minor- 
ity Americans would soon be subjects and 
not citizens of this land. It is good news 
that the ruling will be promptly appealed 
to the Supreme Court. 

x * * 


ATLANTA 
JOURNAL-CONSTITUTION 

. . . In our opinion that is an eminently 
wise and just decision which will serve the 
best interests of all the people concerned. 
It guarantees the right of Negro children to 
educational facilities fully equal to those 
of white children. And this it does within 
the established pattern of Southern life 
and without violence to a basic right of 
the state. ... 

If this sound doctrine is affirmed by the 
Supreme Court, we can look confidently 
forward to a peaceful era of educational 
progress for both races in the South and 
to a growing interracial good will. 


Contributions to the Southern Re- 
gional Council are tax-exempt. 
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